June 1, 2018

*FINAL CORRECTED VERSION*

Sent via email to Hope.Smythe@waterboards.ca.gov
Ms. Hope A. Smythe
Executive Officer
Santa Ana Regional Water Quality Control Board
3737 Main Street, Suite 500
Riverside, California 92501

RE:

Response to Your Letter Dated May 14, 2018 Regarding Oversight Cost Reimbursement for
Former Arnold Engineering/Universal Molding (a.k.a. Fullerton Business Park North) located
at 1551 East Orangethorpe Avenue, Fullerton, Orange County (Global ID # SLT8R2213999).
Action Items: Request for Meeting and Extension

Dear Executive Officer Smythe:
Mr. Dominick Baione, Chairman, Universal Molding Company (UMC) has authorized me to prepare
this correspondence to you and in response to the subject letter addressed to Mr. Baione, UMC and
Ms. Pam Silverstein, Anaheim Extrusion Co., Inc. Mr. Baione would like to request an extension to
your June 4, 2018 date so that we can schedule a meeting with your organization to discuss the issues
that I will address in this letter. We also need more time to review all the available documents and
some that we just recently acquired through records requests. We do not believe UMC should be the
target of your letter dated May 14, 2018 for the subject site in Fullerton (“the Site”).
Court of Appeals rules PCE Did Not Impact Groundwater (June 1, 2017)
The State of California Court of Appeals in the following footnote (Court of Appeal, Fourth Appellate
District, Division One, State Of California: Orange County Water District, Plaintiff and Appellant, v.
ALCOA GLOBAL FASTENERS, INC. et al., Defendants and Respondents. D070771 {Super. Ct.
No. 04CC00715}filed June 1, 2017). Here is a link to the Appellate Ruling
https://caselaw.findlaw.com/ca-court-of-appeal/1862971.html . Note: HSAA is the CarpenterPresley-Tanner Hazardous Substances Account Act (HSAA; Health & Safety. Code, § 25300 et seq.)
“31.
By contrast, the court found that PCE contamination at the Arnold site did not impact
groundwater, based on admissions by the District's expert witness Waddell. This finding conforms to
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the correct causation standard under the HSAA. And, with respect to TCE, the court found that Arnold
did not use that chemical at all. The District argues that the evidence does not support the court's
finding regarding TCE. We disagree. The District had the burden of proof on this issue. The District's
evidence of Arnold's TCE use consisted of (1) testimony by an Arnold employee, Daniel Hopen, who
recalled such use but was not confident and (2) TCE contamination in the shallow soil based on soil
samples taken two decades after Arnold left the site. Arnold's evidence in opposition consisted of (1)
testimony by a Arnold maintenance manager who was aware only of 1,1,1-TCA use over the entire
time of Arnold's operations and (2) various permits and reports from the second half of Arnold's
tenancy at the site that do not reference TCE (but in some cases do reference 1,1,1-TCA). Given the
District's weak evidence, and the conflicting evidence offered by Arnold, the trial court could
reasonably find that the District had not carried its burden of showing that Arnold used TCE. While
we may have come to an opposite conclusion had we considered this issue in the first instance, our
standard of review precludes second-guessing the trial court in this manner. Given this finding, even
if the District had proven that a TCE release at the site had impacted groundwater and caused response
costs, the District's HSAA claim would nonetheless fail because Arnold cannot be a responsible party
for a hazardous substance it did not “dispose[ ] of.” (See 42 U.S.C. § 9607(a)(2).).”
Your Agency determined “Soil Impacts at this site have been Adequately Mitigated” and “Not
Considering a Groundwater Investigation at this time” (December 11, 1995)
Just prior to receiving a case closure letter from Orange County Health Care Agency, your Agency
issued a letter in which two excerpts are contained below and along with commentary below each of
those two excerpts.
“It is apparent that Red Eagle Properties did not discharge the PCE that impacted the shallow soil or
the PCE or TCE that may have impacted the groundwater. It is also apparent that Red Eagle Properties
did not own the property during the time that those discharges took place. Please be aware that it has
not been the policy of this office to hold a former owner of a property responsible for site investigation
and cleanup if the former owner was not directly involved in the initial waste discharge and if the
former owner did not own the property during the time that the wastes were discharged. Considering
the additional information, we obtained at the November 1, 1995, meeting, we withdraw our request
to Red Eagle Properties to conduct a groundwater investigation.”
UMC purchased this property in July 2007 and has not purchased, used, created or discharged any
chlorinated solvents at the facility/property. Therefore, please explain why your Agency is requesting
anything from UMC at this time based upon what your Executive Officer wrote in his December 11,
1995 letter (Executive Officer Gerard J. Thibeault)?
“You also asked what the responsibilities are for a current landowner at this site. Section 13304 of the
California Water Code states that the Regional Board can order any person who caused or permitted
waste to be discharged into waters of the state and creates, or threatens to create, a condition of
pollution or nuisance, to cleanup the waste or abate the effects thereof. If such an order was issued,
the party responsible for the release of the waste would be designated as the primary responsible party
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and secondary responsible party. The primary responsible party would be required to comply with
any of the terms of the order, is if the primary responsible party defaulted on the order (i.e. if the
primary responsible party went bankrupt or was otherwise not able to comply with the order).
Although we are unable to absolve any current property owner of responsibility for any site
investigation or cleanup, considering that the soil impacts at this site have been adequately mitigated,
we are not considering issuing an order requiring groundwater investigation at this time.”
Based on the language above and the findings of the Appellate Court on contributions to groundwater
plus not being a discharger of chlorinated solvents, UMC is not a primary or secondary responsible
party as described by your own Agency.
Orange County Health Care Agency, Environmental Health Division Case Closure: No Further
Action and No Groundwater Investigation Required (December 15, 1995)
Orange County Health Care Agency (OCHCA) issued a case closure letter for the Site and please find
two excerpts from that letter, along with comments on each, below.
“This letter confirms the completion of remedial action at the above referenced site. With the
provision that the information provided to this Agency was accurate and representative of existing
conditions, it is the position of this office that no further action is required at this time.”
The no further action-NFA letter was based on a completed remedial effort and close examination of
all the site data by the SARWQCB.
“The presence of chlorinated hydrocarbons and the potential for residual contamination present at this
site to cause groundwater contamination had been made known to the Santa Ana Regional Water
Quality Control Board. The Regional Board decided that no groundwater investigation will be
required for this site at this time.”
As discussed in the previous sections, UMC is not a primary or secondary responsible party for any
chlorinated compounds released to the subsurface at the Site. Further, UMC does not use chlorinated
solvents in any way, shape or form in their assembling doors and windows at the Site.
The case closure letter is copied to Mr. Robert Holub, Santa Ana Regional Water Quality Control
Board(SARWQCB).
JOHNSON CONTROLS-Fullerton, California
The former Johnson Controls Inc. (JCI) facility manufactured and assembled lead-acid batteries
located at 1550 East Kimberly Drive, Fullerton from the early 1960’s until 2006. UMC became
familiar with the extent of chlorinated solvent contamination at the southeastern portion of the former
JCI facility in September 2014 which shares a property line with the subject Site. I explained the
lateral and vertical extent of PCE impacts to the soil to Mr. Dominick Baione at Lola Gaspar in Santa
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Ana one evening in mid-September 2014. I showed Mr. Baione an east-west cross-section of PCE
impacts in soil just north of the Site and on JCI’s property. Mr. Baione thanked me for explaining
these facts to him and we both began to realize that much of the former JCI solvent contamination is
trapped in the fine-grained soils under the new buildings built on the former JCI site. I submitted a
request for records at the DTSC Cypress office on January 22, 2014 for Johnson Controls Battery
Group, Inc. Please find a summary of many of those documents below, in chronological order (most
recent first), and key excerpts taken therefrom with emphasis on the response to chlorinated solvent
impacts to the subsurface on the JCI site.
a. No Further Action letter dated September 20, 2007 (DTSC to Johnson Controls-11 pages).
Key Excerpts
“On August 31, 2007 the Department issued a letter stating that corrective action for deep soils was
completed and that JCI achieved the target soil remediation goals (TSRGs) for VOCs and that the
SVE system could be terminated and the vapor extraction and groundwater monitoring wells could
be destroyed.”
“Based on the information provided, the Department has determined that JCI has completed. the
required corrective action at this facility, groundwater monitoring is no longer required, and that no
further action is required. The provisions of the Corrective Action Consent Agreement, Docket
Number SRPD05/06SCF-4356 entered into by JCI and DTSC, as amended by that certain First
Amendment to Corrective Action Consent Agreement, Docket Number SRPD05/06SCF--4356
entered into by JCI and DTSC will be deemed satisfied upon the execution by JCI and DTSC of the
enclosed Acknowledgement of Satisfaction and Reservation of Rights (Acknowledgment) form.”
Note: The closure letter was copied to two individuals at the City of Fullerton, Mr. James Daugherty
GLI Kimberly LLC (Lowe Enterprises) and an employee at the consulting firm, ENTACT. The Santa
Ana Regional Water Quality Control Board (SARWQCB) was not copied and appears not involved
with determining whether the site posed a threat to the groundwater resources of the State of
California. Why is this?
b. Executed copy of the First Amendment to the Corrective Action Consent Agreement and
Implementation & Enforcement Plan dated August 16, 2007 (Law Firm to DTSC-19 pages).
The document does not address potential threats groundwater from chlorinated solvents left in the soil
at the former JCI facility and the Santa Ana Regional Water Quality Control Board was not involved
in the process.
c. Letter with the subject “Kimberly Business Center” dated July 16, 2007 (City of Fullerton to
Mr. James Daugherty LPG Fullerton, LLC-3 pages).
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This document contains an email from a DTSC employee dated July 20, 2007 which states “Below
is an email I sent to the City of Fullerton at Lowe's request to clarify the status of the site for
redevelopment.” and the email dated 7/13/2007 reads “The Department of Toxic Substances Control
(DTSC) is the lead agency overseeing the cleanup of this site. Johnson Controls has completed the
excavation and offsite disposal of shallow soils, as per the approved Corrective Measures Proposal,
and DTSC does not object to the City of Fullerton approving the building and occupancy permits for
the redevelopment of this site. I use the phrase "we do not object" because we do not have the authority
to "approve" or grant these types of permits. An onsite soil vapor extraction system is operating to
reduce the concentration of volatile organic compounds (VOCs) from deeper soils for groundwater
quality protection and is not related to redevelopment or occupancy. DTSC is reviewing the
performance of the vapor extraction system to evaluate if continued operation is necessary. Once the
vapor extraction system is terminated, groundwater monitoring will no longer be required and the two
onsite groundwater monitoring wells can be destroyed and the project will be closed.”
Why is the developer, Lowe Enterprises, seemingly driving the timeline for remediation through
requests for information through the City of Fullerton to the DTSC?
A second email from a DTSC employee is contained in this document and is dated July 12, 2007.
Here is a key excerpt from that email “The highest soil concentration within the extraction area was
1,400 ug/kg tetrachloroethylene (PCE) in October 2006 and March 2007 which was slightly above
the site cleanup goal of 1,300 ug/kg, see attached Table 1. The most recent sampling data, obtained
during the installation of SVE8, contained (PCE) concentrations ranging from 56 to 490 ug/kg with
the highest concentrations being present at a depth of 40 feet bgs. These concentrations are well below
the site cleanup goal and the SVE system has continued to focus on this area for the last 60 days to
further reduce soil concentrations. During the system operation, a total of 2235 pounds of volatile
organic compounds have been recovered from the soil which has provided a greater level of
groundwater protectiveness for future site conditions. In the past 60 days, the carbon loading rate has
drastically reduced, and the system is approaching asymptotic conditions. Based on the site data, we
respectfully request consideration of the system demobilization and well deconstruction at the end of
July and subsequent site closure. We can conduct a final groundwater sampling event prior to monitor
well deconstruction to further document the regional groundwater conditions. As we have discussed,
the trichloroethylene (TCE) and dichloroethylene (DCE) concentrations in groundwater have been
increasing and may be attributed to an upgradient source since these constituents are not primary
constituents in our site soils, see attached Table 2.”
Why was the SARWQB not involved with this project for this remediation of a large release of
chlorinated solvents to the subsurface was in extremely close proximity to an active groundwater
supply well (will expand upon later in this document)?
d. Letter with the subject “Johnson Controls Battery Group, Inc.” dated June 21, 2007
(ENTACT to the City of Fullerton with copy to the developer and DTSC-14 pages).
Below is an excerpt from the letter followed by a short commentary.
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“Although the overall corrective measures for the shallow soils (less than 20 feet below ground
surface) have been completed and accepted by the Department of Toxic Substances Control
("DTSC"), the in-situ remediation of the deeper soils (more than 20 feet below ground surface)·
through soil vapor extraction remains in process. The vapor extraction system ("System") is located
on a small portion of the southeast side of the Property which is approximately 600 sq ft in total
surface area. This System will remain operational as the property owner, LPC Fullerton, LLC
("Owner") commences redevelopment activities upon acceptance by the City.”
The letter contains several tables and graphs that show vapor extraction system performance
information (soil, soil vapor and operation hours) and groundwater concentrations. The extraction
rates and air flow on a well-by-well basis is also included. The summary table of SVE System
Operation combined with the map that shows the locations of the various wells (Pilot Study Area for
SVE) demonstrates a large mass of VOCs (mainly chlorinated solvents) was removed from multiple
areas and depths from releases that occurred on the Johnson Controls Fullerton facility.
e. Letter with the subject “Johnson Controls Battery Group, Inc.” dated June 8, 2007 (ENTACT
to the City of Fullerton with copy to the developer and DTSC-4 pages).
Here are three excerpts from that letter and commentary below each excerpt.
“JCI engaged ENTACT to conduct an environmental site investigation to identify the current site
conditions and evaluate possible influence from historical operations on the Property. The
investigation included the collection of more than 400 soil samples, 40 soil vapor samples, and the
installation of groundwater monitoring wells with subsequent collection of groundwater samples. The
investigation results indicated that shallow soil removal was required in several areas of the Property
to reduce concentrations of select metals, hydrocarbons, and volatile organic compounds. The
investigation results further indicated that conditions present in the deeper soils of an isolated portion
of the Property justified in-situ remediation to reduce volatile organic compound (VOC's)
concentrations.”
Johnson Controls Battery Group, Inc.’s (JCI) consultant, ENTACT, admits their goal was to reduce
concentrations of chlorinated solvents in the deeper soils at the release(s) that occurred at JCI facility.
As I will demonstrate later, this remediation effort was doomed from the start.
“DTSC issued an Interim Release Letter dated May 22, 2007 (see Attachment 2), allowing
redevelopment to be initiated on the Property while the in-situ remediation of the deeper soils
continues. The soil vapor extraction system will remain in operation until the established cleanup
criteria are achieved or DTSC determines that the vapor extraction system is no longer effective. A
Final No Further Action ("NFA") letter will be issued by DTSC upon completion of the in-situ
remediation.”
I’ve never seen an interim release letter and this letter was not attached as attachment 2. This letter
was found in the JCI Fullerton file at DTSC and will be presented later in this letter. I’ve also never
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seen a short-term vapor extraction system designed to remove chlorinated solvents to a depth
extending to one-hundred feet be completed with such precision with respect to time and performance
with respect to removal efficiency.
“Owner intends to commence redevelopment activities on the Property immediately after the City
acknowledges in writing that all building permits, certificates of occupancy, or similar development
entitlements relative to the Property will be issued for Owner's redevelopment thereof. Owner's
general contractor will work around the in-situ remediation area during the redevelopment of the
Property. The in-situ remediation activities are expected to continue for the next 90-120 days, during
which time DTSC will receive monthly updates on the status of the vapor extraction system.
Groundwater monitoring will also continue until the in-situ remediation for groundwater protection
is completed. Once the cleanup criteria for the deeper soils are achieved and DTSC confirms such
achievement or DTSC determines that the vapor extraction system is no longer effective, JCI will
properly abandon all vapor extraction and groundwater monitoring wells in accordance with the
requirements of the State of California and remove all surface compound equipment.”
With respect to State of California requirements, why is this site not included in the Jan 2018 HRS
(See link https://semspub.epa.gov/work/09/100004363.pdf 56 pages. The 133 references to this
document can be found at the following link
https://cumulis.epa.gov/supercpad/SiteProfiles/index.cfm?fuseaction=second.scs&id=0900251&doc
=Y&colid=36684&region=09&type=SC )?
f. Letter with the subject “Review of Corrective Measures Completion Report” at the Former
JCI dated May 22, 2007 (DTSC to Attorney with copies to ENTACT, OCHCA and Fullerton
Fire Department. 4 pages). AKA Interim Release Letter dated May 22, 2007.
Here are five excerpts from that letter and commentary below each excerpt.
“4. The results of the investigation showed that shallow soil (0 to 20 feet below ground surface (BGS))
contained lead, arsenic, volatile organic compounds (VOCs) and petroleum hydrocarbons in limited
areas at concentrations which required cleanup for the protection of human health. VOCs were present
in deeper soils (20 to 100 feet BGS) at concentrations which required cleanup to protect groundwater
quality.”
With respect to cleanup, vapor extraction has limited removal efficiency in clays/silts for chlorinated
solvents due to their transport phenomena properties and restricted air flow.
“6. JCI implemented the corrective measures for shallow and deep soils. The corrective measures for
shallow soils consisted of excavation and offsite disposal of soils containing metals, VOCs and
petroleum hydrocarbons exceeding the site-specific cleanup goals for the protection of human health.
The corrective measures for deep soils consisted soil vapor extraction (SVE) to reduce VOC
concentrations for the protection of groundwater quality.”
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How was long-term protection of groundwater quality measured? Were the lateral and vertical extent
of chlorinated compounds thoroughly investigated? How did PCE/TCE get removed from the finegrained materials in the subsurface (shallow and deep) under the former JCI facility?
“9. Based on the information provided in the reports listed above DTSC has no objection to
redeveloping the property for commercial/industrial uses. Lowe Enterprises (current property owner)
is required to notify DTSC in writing within 72 hours should previously unknown contamination be
found during redevelopment activities.”
Was the timeline for remediation controlled by the building of buildings or the protection of
groundwater quality? How does the California Water Code (Porter-Cologne) Sections 13267 and
13365 apply here/at this site? Please explain.
“10. JCI shall continue to operate the SVE system at its current location to further reduce the
concentrations of VOCs in deeper soils until the established clean up criteria are achieved, or DTSC
determines this technology is no longer effective. Please provide monthly updates on the performance
of the VES system's· effectiveness. The monthly updates shall present information on the cumulative
time the VES system has been operation, the cumulative pounds of VOCs removed and the
concentration of VOCs from each extraction well. DTSC will continue to review the monthly updates
and determine if the VES system requires modification, or if the cleanup goals have been achieved.”
If the chlorinated solvent releases were not thoroughly investigation, how would one ever determine
if the VES system requires modification? Further, what is the precise methodology used to determine
the VES system’s effectiveness? How many pounds of VOCs (chlorinated compounds) remained in
the subsurface at the JCI site once the remediation effort stopped? Was there more than 20% removal?
80% left in the fine-grained materials (clay and silt)?
“11. JCI shall continue quarterly groundwater monitoring until the VES system has been terminated.
As part of the final remedy approved for this project, a land use covenant (LUC) is required restricting
future use of the property to commercial/industrial uses and DTSC is working with Johnson Controls
and Lowe to finalize the terms and conditions of the LUC.”
There were only two groundwater wells installed at the JCI property and in relatively close proximity
to the southern property line. Why was a third groundwater monitoring well not installed near the
northwestern portion of the JCI property to determine the full extent of the groundwater contamination
and near the active groundwater production well that was shut down in 2001 in this vicinity(F-KIM1)?
Here is the link (active/in effect) for the DTSC HWMP Restrictions for the JCI property
http://www.dtsc.ca.gov/HazardousWaste/Deeds/JCBG.cfm which has a embedded link dated
08/02/2007 to the nine-page “COVENANT TO RESTRICT USE OF PROPERTY” therein. Here
is the language at the main link provided above:
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“The former Johnson Controls Inc. (JCI) facility was situated on a 10 acre parcel in the City of
Fullerton, Orange County, California. The site is located in an area primarily developed with light
industrial and commercial businesses. The site has historically been used for manufacture and
assembly of lead-acid batteries for commercial resale. The facility has been operated since 1962 by
JCI until it sold in September 2005 to Lowe Enterprises Real Estate Group for redevelopment for
commercial/industrial use. Battery manufacturing operations continued after the property sale under
lease provisions until operations ceased in October 2006. Hazardous wastes were managed onsite in
hazardous waste storage units under an interim status document (ISD) Permit issued by DTSC on
March 30, 1981. These units were certified closed in 1995 by DTSC. In 1993, DTSC authorized
Johnson Controls to operate the fixed treatment system pursuant to a Permit-by-Rule for treatment of
wastewater prior to discharge to the sewer. The tiered permitted wastewater treatment unit has been
closed in accordance with the Fixed Treatment Unit Closure Plan under the oversight of the Orange
County Environmental Health Department.” and “Restriction Information: Date-08/02/2007&
Statutory/Regulatory Authority-Health & Safety Code Section 25260”
g. Letter with the subject Draft Corrective Measures Proposal/Soil Vapor Extraction System
Pilot Study at the Former JCI dated January 23, 2007 (Letter to DTSC from ENTACT with
copies to Lowe Enterprises, Lawyer, USACOE and Fullerton Public Library. 16 pages).
Here are three excerpts from that letter and commentary below each excerpt.
“The startup of the E-SVE system, located at the southeast comer of the main building, occurred on
November 15, 2006. Mechanical problems were occasionally experienced during the first month of
E-SVE operation due to generator malfunction and system overload due to lack of air flow. Although
the replacement of the generator at E-SVE system on December 12, 2006, solved one issue, the lack
of air flow through most of the SVE wells due to the low permeability of soils began to overload the
vapor extraction unit (VEU). The overload was adjusted on the system several times during the first
three weeks of operation; however, the VEU motor failed on December 7, 2006 and was replaced on
December 12, 2006. Additional events of VEU motor overload were experienced following
replacement of the motor. Corrective measure efforts including filter cleaning, introduction of dilution
air, and decreasing the inlet vacuum from 7.0 to 5.1 inches of mercury were performed to eliminate
motor overload. With the exception of well SVE4, limited recovery of VOCs occurred during
operation of the E-SVE system. The system operated for 589 hours until it was shut down on January
2, 2007 and subsequently removed. Because approximately 60% of the recovered vapors at the ESVE system were attributed to well SVE4, the well was replumbed to 'the W-SVE system on January
12, 2006 to allow for continued vapor recovery.”
There is no air flow in the deeper soils at the eastern vapor extraction system due to the presence of a
large amount of fine-grained soils (clays and silts) that is difficult to pull air through, i.e. they are of
low permeability. Not only did the generator fail due to restricted airflow, the chlorinated solvents
trapped in these fine-grained materials are in all likelihood still there, i.e. the vapor extraction system
failed to remove chlorinated compounds from these areas.
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“The mass of VOCs removed from subsurface soil from both SVE systems through March 4, 2007,
is estimated to be 1,529 pounds. Of this VOC mass, 77% has been removed at three wells (SVEl S,
SVElD and SVE4). The balance of VOC mass has been recovered at wells SVE3S, SVE3D and
SVE6S. Negligible VOC mass has been recovered at half of the wells including SVE2, SVE5S,
SVE5D, SVE6D, SVE7S and SVE7D. Subsurface lithologies that coincide with the screened
intervals of SVE wells varies; however, lithologies that occur at where VOC recovery is more
productive (SVElS, SVElD and SVE4) are not considered to be more permeable when compared to
subsurface materials occurring at other well locations. Refer to the attached graphs and tables.”
In other words, chlorinated solvents trapped in the clays/silts are not going to be removed by vapor
extraction and will remain in place as a long-term source for groundwater contamination.
“Expansion of the E-SVE system is not considered practical due to the poor recovery of VOCs within
most of the area. Only one of the seven extraction wells (SVE4) has been productive in recovery of
VOCs at the E-SVE system. As previously discussed, the E-SVE system was removed after
approximately 600 hours of operating time and well SVE4 was connected to the W-SVE system.
Subsurface air flow at wells connected to the W-SVE system has consistently exceeded 10 scfm;
however, recovery of vapors has occurred primarily at only two of the five wells installed near the
W-SVE compound (SVElS, SVElD). This relationship indicates that VOCs are sporadically
distributed in subsurface soils and/or contaminants are bound to lithologic materials and not readily
mobile. Expansion of the W-SVE system through the addition of SVE wells may not contribute to
the recovery of VOCs due to the inconsistent rates of extraction between wells.”
In other words, the chlorinated solvents that are spread throughout the heterogeneous subsurface, are
trapped in clays/silts that serve as long-term storage zones for groundwater contamination and the
vapor extraction system was woefully inadequate to remove the chlorinated solvents released to the
subsurface on the JCI property.
In the summary table attached to this report entitled “SVE SYSTEM PILOT STUDY
MONITORING”, there are two influent concentrations reported that are broken up into their
individual chlorinated solvent constituents for the East SVE System. On November 15, 2006, the total
VOC vapor concentration was 210.04 ppmV of which 110.0 ppmV was PCE (52.4%). On December
7, 2006, the total VOC vapor concentration was 141.89 ppmV of which 73.0 ppmV was PCE (51.4%).
PCE was not only the largest in concentration but was the majority of all the chlorinated compounds
measured in the vapor phase.
On the figure/graphic entitled “Soil Isoconcentration Map” Figure 1, there are PCE concentration
contour maps at three depths a. 26.5-34 feet, b. 39.5-45 feet and c. 49.5-50 feet. You can see that
ENTACT shows the sources on JCI at the shallowest depth mapped and that the PCE plume extends
to the intermediate depth, with well-defined spatial resolution, most clearly seen on the eastern plume
depiction/representation.
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h. Letter with the subject “Radius of Influence Testing, Fullerton” at the Former JCI dated
January 2, 2007 (Letter from Environmental Remediation Group to Greg Rainwater at
ENTACT. 7 pages).
Here is one excerpt from that letter and commentary below that excerpt.
“The results for the east compound showed measurable influence only at the highest applied vacuum
(6.4 inches Hg) and only in the shallow zone.. The ROI for the shallow zone was 21 feet using 0.1
inches of water as the measurable extent of influence. ROI measurements are shown in Table 2.”
In other words, there was a radius of influence of ZERO for the deep screen intervals for the east
compound (eastern portion of the vapor extraction system) as can be seen in Table 2, i.e. no
measurable air flow in the lower zone.
i. Letter with the subject “REVIEW OF FACILITY INVESTIGATION” at the Former JCI dated
December 21, 2006 (Memorandum from DTSC- Geology, Permitting and Corrective Action
Branch to DTSC- Tiered Permitting Corrective Action Branch. 8 pages).
Here are three excerpts from that letter and commentary below each excerpt.
“1. Section 2.2.3 of the Draft CMP indicates that "no wide-spread solvent use was identified at the
facility during battery production operations since the mid-1960s". The DTSC Hazardous Waste
Tracking System (HWTS) indicates that waste tetrachloroethylene was generated on site from 1995
through 2001. HWTS records are not available prior to 1993. The CMP should be revised to indicate
that JCI used tetrachloroethylene at the site.”
Note: CMP- Draft Corrective Measures Proposal
There is known use of PCE (tetrachloroethylene) at the site from 1995 through 2001 at the JCI facility.
I recently obtained JCI records from the Fullerton Fire Department on Thursday May 24, 2018 and
have not had a chance to go them in detail as of yet (754 pages). The acquisition of documents was
coordinated with the assistance of Ms. Patty Halverson, Customer Service Representative
Administration Office Front Desk, 312 East Commonwealth Avenue, Fullerton, California 92832.
The review of these documents will require a significant effort. I have also obtained documents from
the subject Site file at the DTSC Cypress office on Tuesday April 24, 2018 and have not completed
my review of the recent records including recent interpretation/evaluation conducted by DTSC (640
pages). The acquisition of documents was coordinated by Ms. Jone Barrio, Regional Records
Coordinator, DTSC, 5796 Corporate Ave, Cypress, California 90630.
“2. Section 2.4, Potential Receptors, should also document that groundwater is a potential receptor at
the site.”
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Groundwater is more than a potential receptor at the former JCI facility. The chlorinated solvent
impacts in soil extend to a depth of 100 feet below grade and extended to the first encountered
groundwater at the former JCI site.
“3. Section 2.5.4, Groundwater, is unclear and should be re-written. This section should indicate that
the JCI site is located in the Santa Ana Forebay Groundwater Subbasin and the uppermost portions
of the aquifers are considered to be in hydrologic contact with deeper portions which are currently
utilized for drinking water supplies. The CMP should also state that an active City of Fullerton
production well, F-KIM1A, is located adjacent to the northwest corner of the site.”
Why does the SARWQCB not have concerns regarding §13267 of the California Water Code with
respect the chlorinated solvents at the former JCI facility? I have provided a large amount of
documentation regarding the JCI facility’s chlorinated solvent releases to the soil and groundwater
system that any professional in responsible charge, with a proper standard of care, could not ignore.
Please find some key excerpts from the ENTACT facility investigation and corrective action reports
in the next section.
Johnson Controls, Fullerton Facility, July 2006, Facility Investigation Report
Section 5.0 Conclusions
•
An extensive soil gas survey indicated the presence of chlorinated hydrocarbons (PCE,
TCE and DCE) in the shallow subsurface soil gas only in the southeast corner of the facility. The
potential source for this impacted area has not been determined but appears to be concentrated in
the driveway between the Main Building and the southern boundary of the property.
Johnson Controls, Fullerton Facility, May 14, 2007, Corrective Action Measures Completion
Report
Section 2.6.2.4 SVE Performance Findings
•
Recovery of VOCs in the unsaturated zone through the operation of the two SVE systems
was limited. The majority of VOCs were extracted at three of the 12 SVE wells. Recovery of
VOCs at half of the SVE wells was negligible and primarily attributed to the lack of air flow in
low-permeability lithologic materials. The VOC extraction rates toward the end of the pilot study
were less than half of the initial extraction rated; although asymptotic conditions were not
observed at the W-SVE system. The trend of VOC recovery was atypical of most SVE systems
in that the gradual decline in extraction rates has occurred which may be associated with the slow
movement of the vapors through low permeability materials.
Section 2.6.2.5 SVE Long Term Performance Monitoring
•
Soil sample results were below the site-specific cleanup criteria for PCE and TCE in all
of the sampled areas and depths with the exception of one sample containing a PCE
concentration of 1,400 ug/kg which is slightly above the cleanup criteria of 1,300 ug/kg.
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•
Results of the pilot study in conjunction with subsequent soil sampling were used to
evaluate the mobility of the contaminants; determine the effectiveness of mechanical reduction
and assist in the development of performance based criteria for evaluation of the remedy
implementation. Results of the SVE monitoring depict a gradual decreasing trend in extraction
rates, indicating the VOCs are slowly partitioning from the sorbed phase to the vapor phase. The
gradual rate of VOC reduction is presumed to be related to the low permeability of subsurface
soils. The aerial effectiveness of VOC removal through SVE has been limited by the vertically
and laterally discontinuous soil types and further demonstrated by the erratic nature in
productivity and effectiveness within each well location.
Section 5.0 Conclusions
•
Extraction of the vapors from subsurface soils in the southeast portion of the site to
reduce concentrations of volatile organic compounds adsorbed to the soils in the unsaturated
zone by reducing the overall hydrocarbon mass of the area in an effort to minimize future
impacts to groundwater.
Comments submitted to the USEPA Docket ID: EPA-HQ-OLEM-2017-0603, RE: National
Priorities List, Notice of Proposed Rulemaking - Orange County North Basin (May 2018)
PCE or Tetrachloroethylene in Drinking Water Supply Well F-KIM1 (groundwater) in Fullerton,
California was featured in the Orange County Water District (OCWD) Groundwater
Management Plan 2004 Dated March 2004 (see Page 6-16 {at pdf 125} and appears as Figure 69 on the following page). The 2004 Groundwater Management Plan is available at this link
https://www.water.ca.gov/LegacyFiles/urbanwatermanagement/2005uwmps/Orange%20Co%20
MWD/Appendix%202-B.pdf . It appears well F-KIM1 was shutdown in 2001 for the PCE
concentration was almost at 5 ug/L (ppb) which steadily increased during the eleven years since
1990 as shown in Figure 6-9. The impact of PCE, a chlorinated solvent, was featured in this
report in a chapter entitled "Groundwater Quality Management" or Chapter 6. Here is a
paragraph from the previous page, page 6-15, that gives an overview(Note-VOC is volatile
organic compound):
"The VOC plume is primarily confined to the shallow most aquifer, which is generally less than
200 feet deep; however, hydrogeologic data indicate a potential for VOC-impacted groundwater
to move down into deeper aquifers tapped by existing production wells. In fact, within the past
several years, two City of Fullerton production wells were removed from service and eventually
destroyed because of increasing PCE concentrations. Figure 6-9 shows the PCE concentration
at one of these production wells before it was removed from service. To minimize the spread of
VOC contamination, which may put additional production wells at risk, OCWD is implementing
the Forebay VOC Cleanup Project. The primary objective of the proposed Forebay VOC
Cleanup project is to prevent further spread of groundwater contaminated by VOCs."
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Well F-KIM1 was located adjacent to 1550 East Kimberly Avenue in Fullerton which was at the
northwest corner of a large battery manufacturing plant, which operated from the early 1960's up
through the mid-2000's or throughout the period of record shown in Figure 6-9 (1990-2001) at
this location. The address of this location now, where the well was located, is 1400 Kimberly
Avenue, Fullerton. Please see attached presentation entitled "Cleaning Up Someone Else's
Plume, Orange County Water District's North Basin Groundwater Protection Project" dated May
2008 (14 pages) that shows the rapidly increasing PCE concentrations, on page 7, that were
drawn into the active production well, F-KIM1. The document can be found at this link
https://www.waterboards.ca.gov/academy/courses/geosym08/herndon_plume.pdf . Various
extraction wells are shown on page 10 of this presentation which was part of a remediation effort
led by OCWD. PCE is much heavier than water and tends to go deep into the ground as a result,
i.e. it sinks. As a resident of Orange County, I am curious what the effects of pumping at EW-1
through EW-4 had on the movement of PCE. Is it possible this large amount of pumping made
the chlorinated solvent problem worse by spreading the sources of contamination into deeper and
wider areas? What about the effects of pumping F-KIM1 for over 11 years when there were
known PCE sources in the vicinity of this well?
It appears a replacement drinking water well for F-KIM1 was installed from January 2002
through May 2002 (Well Completion Report for Kimberly 1A attached hereto). This well is
1,243 feet deep in a boring that extended to a depth of 1,353 feet in depth. The new well is FKIM1A and was most likely installed to a much greater depth than the original groundwater
drinking water supply well, F-KIM1. The stated address on the well completion log is 1400
Kimberly Avenue. How deep was the original well that was destroyed in January 2002, F-KIM1?
It stands to reason the well was much shallower than the replacement well, F-KIM1A. Was the
new well installed to dilute the contamination with clean water from deeper in the earth? If the
original well was 700 feet deep, we know it was pumping large amounts of water for decades
and then it sucked in PCE from various sources in the area. The closest source would be from the
adjacent site and, if this site had released a large amount of PCE, that PCE was likely pulled
down to a depth of approximately 700 feet for F-KIM1 was pumping large amounts of water.
The new well, F-KIM1A, was, let's say installed to twice the depth of the original well, F-KIM1.
That would mean that there was 700 feet of clean water column that could dilute out
contamination that had originally been sucked into this vicinity/F-KIM1. It appears that F-KIM1
and the replacement well, F-KIM1A used the same pumping infrastructure for they were located
in the same area. Why would you install a new drinking water well right through an area that is
known to have contamination and the area adjacent to this well, F-KIM1A, was not cleaned up to
pristine conditions? Who paid for this new, deeper well, F-KIM1A? It seems the quantity of
water from this well was necessary to provide adequate supply for OCWD. The large amount of
groundwater pumping that is going on near a known source(s) of PCE contaminated
soil&groundwater could be contributing to the problems in the North Basin.
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The battery manufacturer, Johnson Controls, is not listed in the Jan 2018 HRS. I'm concerned
this site was not investigated thoroughly and the rapid cleanup in late 2006/early 2007 was
inadequate. Both groundwater supply wells, F-KIM1 and F-KIM1A, were located at the
northwest corner of Johnson Controls' parcel (see attached aerial photographs from 1995&2003
that show Johnson Controls close proximity to F-KIM1 and F-KIM1A, respectively). Why was a
huge battery manufacturing plant not included in the Jan 2018 HRS (as a PRP) for most people
who have worked in the North Basin know that this site used large amounts of PCE/other
chlorinated solvents (removed over 2,200 pounds of VOCs, including PCE, with their limited
soil vapor extraction system)? The US Army Corps of Engineers(USACE) states, regarding
chlorinated solvents found in the soils to a depth of 100 feet, at this battery manufacturing site
"highest hits found in clayey materials". See slides at the following link https://triadcentral.cluin.org/ref/ref/documents/Fullerton-CSMpresent.pdf which are entitled “Johnson Controls,
Fullerton CA, Conceptual Site Model Presentation” prepared by USACE. These 55 slides were
obtained from The Triad Resource Center website https://triadcentral.clu-in.org/ . My
examination of the slides determined the slides were created on September 8, 2006 or over 11
years and eight months ago.
The language on the website states:
"A Smarter Solution to Site Cleanup. The Triad is an innovative approach to decision-making for
hazardous waste site characterization and remediation. The Triad approach proactively exploits
new characterization and treatment tools, using work strategies developed by innovative and
successful site professionals. The Triad Resource Center provides the information hazardous
waste site managers and cleanup practitioners need to implement the Triad effectively."
I'm concerned that the chlorinated solvents "Highest hits found in clayey materials" found to a
depth of 100 feet underneath that site (Johnson Controls, Fullerton, CA, "the JC site") are a
significant long-term source of regional groundwater contamination. The chlorinated solvents
were not substantially removed from the JC site by a short-term vapor extraction system and
were not investigated thoroughly across that site (see USACE slide 40). You will also find the
following language on page/slide 40 “Clayey materials does not appear to be an impermeable
aquitard". I see three closed PCE contour lines on USACE slide 39 that indicates at least two
known PCE sources in the soils on the JC site. I also note on USACE slide 42 that those PCE
sources: a. extend/reside in the clayey materials, b. are widespread, c. have not been thoroughly
investigated and d. extend to significant depths. A site that was once "closed" by State
Regulatory Agency or who may have settled with a water district does not, in any way, eliminate
that site from being a potentially very large source of on-going regional chlorinated solvent
contamination. Some of the sites listed in the Jan 2018 HRS were either closed by a state/local
regulatory agency and/or paid money to the water district. How is it that some of these sites are
included in the Jan 2018 HRS and others not? On USACE slide 54, how can the Army Corps of
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Engineers state on this slide entitled "Property Transfer" that "Turn over clean, dirt site to Lowe"
if they previously stated there is a large amount of PCE (other chlorinated solvents) extending
down to a depth of 100 feet in clays (vapor extraction has very limited, if any effectiveness,
removal efficiency in clay) in the very same presentation? It appears to me there was an
abundance of publicly available information on this site, Johnson Controls, that was readily
available for detailed examination. Any entity charged with examining possible chlorinated
solvents sources in Orange County North Basin would undoubtedly come to the same
conclusions and questions above.
Opposition to National Priority Listing of the Orange County North Basin Site on behalf of
CBS Broadcasting, Inc. dated May 18, 2018-7 pages (Letter from Mr. Lawrence R. Ramsey
of Bowman and Brooke, LLP to Mr. Scott Pruitt, Administer, USEPA)
Please find attached a seven-page letter that I believe provides reinforcement to my comments
above. The letter can also be found on www.regulations.gov at comment ID: EPA-HQ-OLEM2017-0603-0095. Mr. Ramsey makes reference to our site on page 3 of his letter in the following
excerpt “In Orange County Water Dist. v. Alcoa Global Fasteners, Inc., all trial defendants’ sites
(save Northrup’s Kester Solder and Y-12 sites where suit is still pending post-appeal) were
adjudicated as having not affected the shallow aquifer. [SOD at Page 40, Line 6 through Page 71,
Line 4; 12 Cal.App.5th at Page 314 through Page 318]. This includes CBS, Arnold, Alcoa and
Crucible.”
With respect to Orange County Water District(OCWD) and their involvement in the North
Basin, please see the Composite VOC Plume Map dated 10/1/12-9/30/13 at the following link
https://www.ocwd.com/media/3458/voc_principalshallow_overlay24x48.pdf . This link is still
active on OCWD’s website and shows a shallow plume depiction in and around the subject site
that raises a lot of questions. MW-1 and MW-2 on the former JCI property were near the
southern property of the boundary and on the western portion of the former JCI site. Why was
the plume drawn such that it appears the groundwater source is more on the subject site and all
the soil/soil vapor data collected on the former JCI site shows the source of chlorinated solvents
are north of the property line? Why was the dashed green contour line drawn north of the subject
property (labelled Arnold Engineering), that is shaped like a finger, appear to defy the laws of
physics and swing back upstream/upgradient to encompass the subject site? Why did OCWD
install biased hydropunch sampling locations around the subject site other than to provide an
indefensible line of evidence to support the subject site as a source of regional groundwater
contamination? OCWD’s leaving this plume depiction on their website is highly suspect when
considering the Appellate Court decision presented in the first section of this letter and when
considering the plume depiction shown in Appendix B (or Figure 1) to the RIFS Settlement
Agreement (Approximate Extent of Groundwater Contamination) dated March 2016 at this link
https://www.ocwd.com/media/4601/asa-sow-with-epa-july-2016.pdf . USEPA’s contractors’
(HDR and EA), as well as USEPA, depiction of the plume does not show a source on the subject
Site.
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Thank you for your attention and I look forward to receiving your reply to the comments in this letter.
Please let me know a date when your staff would be available for a meeting at your offices in the next
few months to help resolve issues raised in this letter and as part of cooperation with your Agency.
We would like to request a ninety-day extension so that we can review all the records and available
information in more detail. My email address is jodencrantz@tri-s.com, phone number is (949) 6448602 and State of California, Department of Consumer Affairs, Board for Professional Engineers,
Land Surveyors, and Geologists, Civil Engineer Certification No. is C61137 (expiration 12/31/18).
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Lawrence R. Ramsey
Direct: 310.380.6518
Email: larry.ramsey@bowmanandbrooke.com

May 18, 2018
Mr. Scott Pruitt, Administrator
U.S. Environmental Protection Agency
EPA Docket Center
Superfund Docket Number [EPA-HQ-OLEM-2017-0603]
Mail Code 2822IT
1200 Pennsylvania Avenue, NW
Washington, DC 20460
RE: Opposition to National Priority Listing of the Orange County North Basin Site on
behalf of CBS Broadcasting, Inc.
Dear Mr. Pruitt:
I am writing on behalf of my client CBS Broadcasting, Inc. (“CBS”) to urge that the North Basin
Site in Orange County not be included on the U.S. Environmental Protection Agency’s (EPA)
National Priority List (NPL), also commonly known as the “Superfund List.”
We have reviewed the proposed National Priority Listing date January 18, 2018 in which the
agency is considering designating the North Basin Site as an NPL. CBS is the former owner of
a site (500 South Raymond Ave, Fullerton) included within this geographic area. [See Orange
County North Basin, HRS Documentation Record at Page 44.] The present owner of the 500
South Raymond Ave, Fullerton property is the Pinsky Family Trust.
This response letter provides you with information relating to the 500 South Raymond Ave site
and neighboring areas. It includes the judicial determination reached by the Orange County
Superior Court later upheld in a published decision by the California Court of Appeal (Orange
County Water Dist. v. Alcoa Global Fasteners, Inc. (2017) 12 Cal.App.5th 252) that this site as
well as other neighboring sites neither impact nor threaten to impact groundwater, the
underlying data and conclusions from a comprehensive site assessment, and documentation
showing testing and remediation work performed at the direction of the DTSC at 350 South
Raymond Ave, which is an unrelated site located directly to the north and across Valencia Blvd
from the 500 South Raymond Ave Site.
I.

Activities at 500 South Raymond Ave Did Not Release, Threaten to Release,
or Create a Future Threat of Release of Contaminants of Concern

First and foremost, it has been judicially determined that the activities of CBS at the 500 South
Raymond Ave site did not release, threaten to release, or create a future threat of release of
contaminants of concern into groundwater, including the shallow aquifer.
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As outlined in Orange County Water Dist. v. Alcoa Global Fasteners, Inc., a lawsuit was filed in
2004 by the Orange County Water District (OCWD) in the Orange County Superior Court, Case
NO 04CC00715. CBS Corporation was a defendant in that case, which included OCWD's
allegations that present and future groundwater contamination was the result of activities at
CBS' former Fender facility at 500 South Raymond Ave. CBS denied those allegations, and the
case proceeded to trial in 2012 against CBS (and against several other companies who
occupied other sites). Following ten years of litigation, a six-month trial and extensive briefing,
the Court ruled in favor of CBS, and issued judgment in June of 2014 in favor of CBS and
against OCWD. The Court's Statement of Decision (“SOD”) contains a factual finding that the
500 South Raymond Ave site formerly occupied by CBS-Fender does not pose a present or
future threat to groundwater. The Court's Statement of Decision and Judgment in favor of CBS
are attached. I direct you to the following language in the Statement of Decision that relates to
findings applicable to the 500 South Raymond Ave site: Page 43, Line 22 through Page 45, Line
20; Page 50, Line 22 through Page 53, Line 13; and Page 72, line 7 through Page 74, Line 28.
The Superior Court also determined from substantial evidence in the trial record, extensive
expert testimony, and the testimony presented by the Orange County Water District’s own
witnesses, that “the weight of the evidence established that VOC concentrations within the
plume area are decreasing,” [ SOD Page 13 Lines 22 through 23.]
This judicial determination was appealed by OCWD and on June 1, 2017, the California Court of
Appeal issued the Orange County Water Dist. v. Alcoa Global Fasteners, Inc., infra decision
substantially upholding the Superior Court’s findings and specifically upholding findings with
respect to the 500 South Raymond Ave Site. I direct you to 12 Cal.App.5th at Page 314 and
Page 317 through Page 318 regarding the findings related to CBS.
This judicial determination was based not only on facts pertaining to CBS' period of ownership
of the site, but also was based on the then-recent data gathered in cooperation with public
agencies. As referenced in the Statement of Decision, the 500 South Raymond Ave site
underwent a comprehensive site assessment in 2010-2011. A Site Investigation Summary
dated January 30, 2012 was prepared. [See HRS Record 66 Daniel B. Stephens & Associates,
Inc., Site Investigation Summary, Former CBS/Fender Facility, January 30, 2012.] The
Stephens Site Assessment Report outlines extensive soil and groundwater testing at the site
and peripheral areas. This testing was performed in cooperation with public entities, and split
samples were taken by OCWD during this testing. The Stephens Site Assessment Report
concludes that there was no impact to groundwater or threat thereof at 500 South Raymond Ave
due to releases on that site or from soil contamination that emanated to 500 South Raymond
Ave from any neighboring site. [See also, SOD Page 51 Lines 11 through 13.]
II.

Other Sites at Issue in Orange County Water Dist. v. Alcoa Global
Fasteners, Inc, et al, Were Also Adjudicated as Lacking Any Causal
Connection to Past, Present or Future Ground Water Contamination

Based on the information provided in connection with this Agency’s HRS Documentation
Record, it appears that the sole factor in this Agency’s HRS scoring for the North Basin is its
Ground Water Pathway Score. This Agency did not score surface water, soil exposure and
subsurface intrusion, or air pathways. This single factor analysis fails to consider that numerous
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sites have been adjudicated previously as not contributing to any present or future threat of
contamination. In Orange County Water Dist. v. Alcoa Global Fasteners, Inc., all trial
defendants’ sites (save Northrup’s Kester Solder and Y-12 sites where suit is still pending postappeal) were adjudicated as having not affected the shallow aquifer. [SOD at Page 40, Line 6
through Page 71, Line 4; 12 Cal.App.5th at Page 314 through Page 318]. This includes CBS,
Arnold, Alcoa and Crucible. As explained below, the two remaining Northrup sites and several
other settling Defendants in that action have already either undertaken remediation or a “no
further action” soil closure was issued by the RWQCB.
III.

Remediation Efforts at Other Sites within the North Basin are in process
without NPL Listing

The sites in the North Basin that are appropriate for remediation are being addressed without
NPL Listing.
Most pertinent to the former CBS/Fender property is the remediation taking place at 350 S.
Raymond, formerly operated by Chicago Musical Instruments ("CMI"), which neighbors the
former CBS/Fender property. In 1993 the successor to CMI merged into a wholly-owned
subsidiary of Pitney Bowes, Inc. The site is presently owned by United Duralume Products.
DTSC first contacted Pitney Bowes about the CMI Site in October 2014. Up to that point, DTSC
had been investigating and remediating the CMI Site under its Orphan Sites program. Pitney
Bowes and DTSC signed an administrative settlement agreement on March 1, 2016 which took
effect February 14, 2017. Under the Agreement with DTSC, Pitney Bowes has assumed
responsibility for environmental response actions at the CMI Site. The stated purpose of the
Agreement is to require Pitney Bowes “to continue the investigation and remediation of
contaminants originating from releases on the Property in soil and groundwater, both onProperty and off-Property including: developing the Remedial Design; implementing the FS/RAP
for on-Property source control; developing and implementing any necessary remedial action for
off-Property groundwater contamination; conducting operation and maintenance of remedial
systems at the Site; and achieving the Remedial Action Objectives (RAOs).” The long-term
RAOs for the Site include: “Cleanup of hazardous substances in the groundwater originating
from releases on the Property to Maximum Contaminant Levels (MCLs). This includes cleanup
of groundwater beyond the Property boundaries that has been affected by releases on the
Property.” This agreement reflects a comprehensive solution to the groundwater impacts from
releases of contaminants at the CMI Site.
Substantial remediation has already occurred at the CMI Site. Contractors working on behalf of
DTSC operated soil vapor extraction (“SVE”) systems at the Site between January 2011 and
April 2017. Since taking over responsibility for the Site in 2017, Pitney Bowes has continued
and expanded SVE operations, including initiating a variety of site investigation activities,
including installation of multi-level groundwater monitoring wells, soil gas probes, groundwater
sampling activities, and associated soil sampling to further evaluate the environmental setting.
Pitney Bowes is moving forward methodically and comprehensively to evaluate and address the
groundwater impacts from the CMI Site under the direction and oversight of the DTSC.
In addition to the former CMI site, several other sites within the North Basin have undertaken
remediation efforts or are in the process of remediation efforts as noted in this Agency’s HRS
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Documentation Record. These include sites formerly occupied by Orange County Metal
Processing, Aerojet, and Monitor Plating. Extensive clean-up has also taken place at the sites
previously or presently occupied by Northrop and AC Products.
Including the CMI Site and other sites listed in the above paragraph (where remediation efforts
are in progress) into a regional NPL site will not expedite or simplify the groundwater cleanup.
To the contrary, an NPL listing is virtually certain to complicate and delay the cleanup by adding
new layers of review, more “stakeholders,” and more process. Such a listing would also ignore
the benefits that have occurred with monitored natural attenuation, and be premature in light of
the EPA not having completed its Remedial Investigation/Feasibility Study (FI/FS). Accordingly,
the CERCLA process is more likely to create duplication of efforts and increase oversight costs
than provide any real benefit to the Site and affected community.
IV.

Contamination in the North Basin is Not Spreading

The proposal to list the North Basin is based in part on the premise that VOC contamination
plumes within the shallow and principal plumes are spreading and threatening more production
wells. However, the data and analysis referenced by this Agency in its HRS Documentation
Record, shows the opposite. The areas of higher contamination are not spreading. [See, DVA
Memo, Page 31 (“The distribution and morphology of the COC plumes has not significantly
changed in the five years examined.”] Moreover, the key listing documents do not contain any
fate and transport analysis, such as diffusion and dilution, which are relevant risk factors to be
evaluated under the HRS regulation. [40 CFR Part 300, App. A, sections 2.0-2.5.] In fact, there
is a continuous aquitard between the shallow and principal zones in the central and western
parts of the study area over which almost all of the combined VOC plume, as plotted in the DVA
Memo, lies. [DVA Memo, Page 39 through Page 40, Figures 22 and 23.] This key fact has
been thus far overlooked by the HRS analysis. Most importantly, the existing data shows
natural attenuation has been effective in reducing VOC concentrations in several wells in the
western end of the study area. [See, SOD Pages 15, Line 10 through Page 10, Line 10 and
Page 21, Line 15 through 25, Line 25.]
In the 2012 Orange County Water Dist. v. Alcoa Global Fasteners, Inc., trial, the Superior Court
also reached a determination, based on substantial evidence in the trial record, extensive expert
testimony, and the testimony presented by the Orange County Water District’s own witnesses,
that “the weight of the evidence established that VOC concentrations within the plume area are
decreasing,” [SOD Page 13 Lines 22 through 23.]
The premise that VOC contamination plumes within the shallow and principal plumes are
spreading and threatening more production wells is also disproved by recent data, some of
which has not been incorporated into the HRS Documentation Record. CBS makes general
reference to a submission by others that reflects data gathered/assessed by S.S. Papadopulos
& Associates, which establishes that current groundwater conditions are consistent with the trial
court record and the Superior Court’s judgment, and the presence of markedly improving trend
over the past decade.
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V.

NPL Listing Would Be Premature as the RI/FS is still in process

As noted in the record, the RI/FS for the North Basin is under way. I understand that the current
projected date for completion of the North Basin Feasibility Study is in the time frame of 20202021. Of the nine other regions/areas currently proposed by this Agency for accelerated NPL
status, only the North Basin site lacks a RI/FS. Given the single factor HRS scoring1, the
existing process of natural attenuation, past and current remediation efforts, and the continuing
progress towards completing a RI/FS, there seems little harm in this Agency waiting until that
work is completed before listing the North Basin.
VI.

The Current Pressure to Add the North Basin to the NPL Stems from
OCWD’s Political Efforts, Not Fact or Science

There are numerous statements in the HRS Documentation Record that appear to have been
derived from rhetoric provided by OCWD rather than fact. For example, several of the wells that
the HRS Documentation Record lists as having been closed/taken out of service actually closed
nearly 20 years ago. And these wells closed for a myriad of reasons other than the VOC
contamination then present. Indeed, at least one of these wells (Fullerton) was replaced with a
new well right next to the former well and it still pumps today. CBS understands that this
information has been presented in detail in other submissions.
OCWD’s analysis of the North Basin has previously been found unreliable by the Superior
Courts Statement of Decision and the Court of Appeals Opinion upholding the Superior Court’s
findings. [SOD at Page 32, Line 24 through Page 40, Line 5; 12Cal.App.5th at Pages 314, 317,
and 364] My client CBS was forced to go to trial to prove the true facts related to its site and the
North Basin (see infra).
The actions of OCWD in advocating an urgent need for NPL listing, in advance of the
completion of the RI/FS, would also be inconsistent with its inaction since collecting over $21
Million in pre-trial settlements prior to trial in 2012 against the remaining defendants in Orange
County Water Dist. v. Alcoa Global Fasteners, Inc. CBS understands that the majority of the
money paid in settlement remains with OCWD, and lessening contamination readings have
instead been the result of the actions of individual companies such as those identified above, as
well as due to monitored natural attenuation. It also appears that OCWD considers that
perchlorate contamination within the North Basin, which was found by the Superior Court to be
OCWD’s own responsibility, is being effectively addressed by natural attenuation, as OCWD
has apparently not referenced this contaminant in its submissions to the EPA.
I urge this Agency not to rely upon arguments and “representations of facts” proffered by OCWD
and instead makes its determination on a more thorough analysis of the factual record.

1

See, National Gypsum Co. v. U.S. E.P.A., 968 F.2d 40, 34 Env’t. Rep. Cas. (BNA) 1945, 22 Envtl. L.
Rep. 21270 (D.C. Cir. 1992); Anne Arundel County, Md. v. U.S. E.P.A., 963 F.2d 412, 417, 34 Env’t. Rep.
Cas. (BNA) 1759, 22 Envtl. L. Rep. 21171 (D.C. Cir. 1992); Kent County, Delaware Levy Court v. U.S.
E.P.A., 963 F.2d 391, 398, 34 Env’t. Rep. Cas. (BNA) 1753, 22 Envtl. L. Rep. 21175 (D.C. Cir. 1992).
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VII.

Conclusion

I am hopeful that this Agency will reconsider its proposal to add the North Basin to the NPL. As
set forth above, there are important factors that weigh against listing the North Basin at this time
including:
1. The past and present efforts towards remediation, as well as, the previous adjudication
of sites as not contributing toward any past or future threats of contamination including
most of the sites identified by this Agency;
2. Recognition that in the past, misinformation has been presented as “fact” in relation to
the North Basin;
3. The uncompleted but in process RI/FS;
4. The stability of the current VOC plumes in the shallow and principal plumes;
5. The Agency’s current single factor HRS scoring;
6. The unacknowledged existence of an aquitard; and,
7. Ongoing natural attenuation processes.
Very truly yours,
BOWMAN AND BROOKE LLP

Lawrence R. Ramsey
LRR/ssl
Enclosures
cc:

Ms. Leslie Ramirez
Site Assessment Manager
U.S. Environmental Protection Agency
Superfund Division SFD 9-1
75 Hawthorne Street
San Francisco, CA 94105
Ramirez.Leslie@epamail.epa.gov
Ann Sturdivant, CEG, CHG
Senior Engineering Geologist
Chief, Site Cleanup Section
Santa Ana Regional Water Quality Control Board
3737 Main Street, Suite 500
Riverside, CA 92501
ann.sturdivant@waterboards.ca.gov
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Scott D. Pinsky, Esq.
LAW OFFICES OF SCOTT D. PINSKY
One Market Street, Suite 3600
San Francisco, California 94105
spinsky@earthlink.net
Alice Gimeno-O'Brien
Senior Environmental Scientist
Brownfields and Environmental Restoration Program
Department of Toxic Substances Control
5796 Corporate Avenue
Cypress, CA 90630
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